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January 23, 2007 

Ms. Cyndy Day-Wilson, Esq. In Reply Refer to: 
Best Best and Krieger, LLP LDU:06-0916.02:b~cdaniel 
655 West Broadway, 15th Floor 
San Diego, CA 92101 

Dear Ms. Day-Wilson: 

RE: 	 STATUS OF SAN DIEGO UNIFIED SCHOOL DISTRICT AS "DISCHARGER" 
RESPONSIBLE FOR POST-CLOSURE MAINTENANCE AND MONITORING, 
AND FOR PAYMENT OF ANNUAL FEES, UNDER GENERAL ORDER NO. 97
11. 

This letter responds to your letter dated December 19, 2006. It is too late for the San 
Diego Unified School District (School District) to challenge its status as a "discharger" 
responsible for the former landfill located at the site of Bell Junior High School under 
General Order No. 97-11 (general waste discharge requirements for closed and inactive 
landfills) or the obligations imposed on the School District as a consequence of being 
designated as a "discharger," including its obligation to maintain the closed landfill, 
conduct and report the results of monitoring, and pay statutory annual fees. School 
District was identified as the "Discharger" responsible for the Bell Junior High School 
landfill on June 14,2000, when the state's Regional Water Quality Control Board for the 
San Diego region (Water Board) issued Addendum No.1 to amend General Order No. 
97-11 and had 30 days within which to file a petition to challenge the Water Board's 
action under Section 13320 of the Water Code. 

Neither is the School District entitled to waiver of the detection monitoring program 
required by the Monitoring and Reporting Plan (M&RP) incorporated into Order No. 97
11 under the waiver provision in Section C of the M&RP. 

School District's failure to seek administrative review of Addendum No.1 to General 
Order No. 97-11 within the jurisdictional 3~-day period precludes School District from 
challenging its status as the responsible discharger now by objecting to enforcement 
proceedings based on the School District's failure to comply with its obligations under 
General Order No. 97-11, as amended, or by requesting "waiver" or "rescission" of the 
annual fees that the District is required to pay as a discharger regulated under General 
Order No. 97-11, as amended 
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The School District's contention that it should not be required to pay annual fees or 
conduct monitoring, or submit monitoring reports to the Water Board because it was not 
the "operator" of the landfill during its active life, or because the Solid Waste 
Assessment Test (SWAT) belatedly conducted in 2004 did not establish a link between 
residual wastes in the landfill and groundwater pollution are immaterial to the School 
District's status as a "discharger" responsible for compliance with the requirements of 
General Order No. 97-11, as amended, and, in any event, should have been raised 
when the Water Board added the School District to the list of "dischargers" responsible 
for closed or inactive landfills subject to General Order No. 97-11 in 2000. While the 
County of San Diego, which discharged municipal solid waste to the landfill located at 
the site of Bell Junior High School, may be the "operator" of the former solid waste 
disposal site located at Bell Junior High School and, therefore, subject to the Solid 
Waste Assessment Test requirements of Section 13273 of the Water Code, this does 
not relieve the School District of its separate obligations under General Order No.97-11, 
as amended. The School District's status as a "discharger" responsible for post-closure 
maintenance and monitoring, and for payment of annual fees, is not based on the 
School District's status as an "operator" of the former so'lid waste disposal site, nor on a 
determination that waste from the former landfill is causing or contributing to ground 
water pollution, but rather on its current and continuing ownership of a closed or 
inactive landfill containing wastes that could affect the quality of the waters of the state. 
[See: Finding 8 in Order No. 97-11 and Finding 3 in Addendum No.1 to Order No. 97
11.] This was the basis for designating the School District as the entity responsible for 
compliance with General Order No. 97-11 at the County's former landfill at Bell Junior 
High School when the Water Board issued Addendum No.1 to Order No. 97-11 in June 
2000. School District failed to challenge the Water Board's determination that School 
District was a "discharger" by raising its objections within the jurisdictional period and 
cannot do so now. 

Section C of M&RP No. 97-11 does provide a discretionary waiver of detection 
monitoring at landfills at which a SWAT demonstrates the lack of any discharge of 
hazardous substances to ground water. The SWAT report prepared for the School 
District in 2004 concludes that "the regional aquifer does not appear to have been 
impacted by a release from the landfill." However, the monitoring conducted for the 
SWAT, and reported to the Water Board in the SWAT report, revealed the presence of 
several hazardous substances (volatile organic compounds or VOCs) in ground water 
downgradient of the Bell Jr. High School landfill site, including several at concentrations 
in excess of maximum contaminant levels, in the shallow perched aquifer (which is, of 
course, just as much "ground water" as the "regional aquifer"). While the SWAT report 
does not definitively attribute these VOCs to the landfill, it also does not definitively rule 
out these VOCs as being derived from the wastes in the landfill. The VOCs identified in 
the SWAT report are consistent with the decomposition and breakdown products 
associated with the expected constituents of municipal solid waste discharged during 
the active life of the landfill located at the Bell Jr. High School site. Since the SWAT 
failed to demonstrate convincingly the lack of any discharge of hazardous substances 
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from the former landfill to ground water, the School District is not entitled to the 

discretionary waiver offered in Section C of M&RP No. 97-11. 


The heading portion of this letter after "In Reply Refer to:" includes a Regional Board 
code number. In order to assist us in the processing of your correspondence please 
include this code number in the heading or subject line portion of all correspondence 
and reports to the Regional Board pertaining to this matter. 

If you have any questions regarding this letter, please contact Mr. Brian McDaniel at 
(858) 627-3927 or via e-mail atbmcdaniel@waterboards.ca.gov; or Mr. John Odermatt 
at (858) 637-5595 or via e-mail atjodermatt@waterboards.ca.gov. 

Respectfu lIy, 

-- ..~jV;fl;~L::5~HN H. ROB~TUS 

xecutive Officer 


cc: 	 Mr. Bill Dossantos, San Diego Unified School District, 4860 Ruffner Street, 

San Diego, CA 92111-1522 
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